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I. IDENTITY OF PETITIONER

Brandon White asks this court to accept review of
the Court of Appeals decision terminating review
designated in Part II of this petition.
II. COURT OF APPEALS DECISION

On February 10, 2025, the Court of Appeals
issued an opinion affirming Mr. White’s sentence. On
February 24, 2025, the court denied reconsideration.
Copies are attached.
III. ISSUES PRESENTED FOR REVIEW

A. Is life without parole (LWOP) the
presumptive sentence for a Monschke-class
defendant?

B. Must a Monschke-class defendant prove a
mitigating factor in order to justify a
departure from presumptive LWOP?

C. When resentencing a Monschke-class
defendant must the sentencing judge give
greater weight to rehabilitation than to the
crime?



IV. STATEMENT OF THE CASE

A jury convicted White of aggravated murder for
the December 11, 2000, murder of Gail Jubie when
White was 19 years old. The trial court sentenced him
to life without the possibility of parole (LWOP). CP
236-417.

After this Court decided Matter of Monschke, 197
Wash.2d 305, 482 P.3d 276 (2021), White sought and
was granted a new sentencing hearing. CP 42-43.

At that hearing, White presented voluminous
evidence of his immaturity at the time of the crime,
including reports from a mitigation specialist and an
expert who conducted a risk assessment. CP 67-205,
44-66; RP (2/9/23) 39-97. In addition, White presented
extensive evidence of his rehabilitative efforts, both in
his sentencing memorandum and through testimony.

Id. To briefly summarize, while in prison Mr. White



earned his GED, took horticulture courses, learned
employable trade skills, developed a stellar work ethic
that earned him praise by Department of Corrections
(DOC) staff, became a lead presence in an incarcerated
youth program, proved to be trustworthy in a high-risk
job, and became a mentor and role model for other
inmates. RP 44-46. Mr. White did not have a single
infraction in the 22 years spent in prison. Id. In
addition, DOC staff repeatedly made notations
reflecting Mr. White’s positive behavior and actions.
The defense also provided the results of an expert risk
assessment concluding that Mr. White is at low risk for
future acts of violence or aggression. Id.

The resentencing judge imposed a sentence of 39

years.! The court stated: “the defendant has the burden

1 The United States Sentencing Commission defines
the cutoff for de facto life at 470 months, just shy of 40
years.


https://www.ussc.gov/sites/default/files/pdf/research-and-publications/research-projects-and-surveys/miscellaneous/20150226_Life_Sentences.pdf

of proving by a preponderance of the evidence that his
crime reflects transient immaturity as would justify an
exceptional sentence below the sentence of life without
the possibility of parole.” RP (2/24/23) 14.

The resentencing judge’s oral ruling covers 27
pages of the transcript. Of those 27 pages, only part of
three pages concern White’s rehabilitative efforts.
Moreover, even when the judge credits White’s efforts,
the judge then diminishes the value of those efforts by
referencing the crime. RP 28 (“It is undisputed that the
defendant has taken steps to rehabilitate himself in
prison.”); RP 29 (“The fact that he has stayed
infraction free for 22 years from the first time he came
Iinto prison also undercuts, while being a very positive
thing for the defendant, in some way may be looked at
as undercutting a claim that he was so impulsive early

on that he couldn't stay out of committing crimes.”).



Ultimately, the judge concluded that he could not
1mpose the defense recommended sentence not due to
the need for additional rehabilitative efforts by White,
but because of the “heinous nature of the crime.” RP
32.

The Court of Appeals affirmed in an unpublished
decision and then denied reconsideration without
comment. White now seeks this Court’s review.

V. ARGUMENT
A. LWOP is Not the Presumptive Sentence
B. A Defendant Need Not Prove a Mitigating
Factor to Justify a Sentence Less Than
LWOP

Introduction

The sentencing judge made his understanding of
the law plain:

....the defendant has the burden of proving by a

preponderance of the evidence that his crime
reflects transient immaturity as would justify an



exceptional sentence below the sentence of life
without the possibility of parole.

RP 14.

This Court also made the sentencing options
plain, albeit after the resentencing took place here:

This means that the sentencing range would be

zero to LWOP. Although such a range of zero to

LWOP constitutes enormous discretion, there is

no constitutional prohibition against such a broad

range.
State v. Carter, 3 Wash.3d 198, 216, 548 P.3d 935, 945
(2024).

The standard employed by the resentencing judge
and affirmed by the lower court, and the one
announced 1n Carter differ. Under Carter, there 1s no
presumptive sentence. Under Carter, there is a broad
sentencing range. No justification is required for any
sentence within that range—at the top, bottom, or any

place in between. In short, the resentencing judge

sentenced White using an erroneous legal standard.



The Court of Appeals disagreed, holding:

Until and unless a court has determined that

youth has been established as a mitigating factor,

the provisions of the applicable sentencing

statute—here, RCW 10.95.030(1)—apply.
State v. White, Opinion at 4 (2025). That conclusion is
directly at odds with the holding of Carter that LWOP
1s the top end of an entirely discretionary range. This
Court should accept review. RAP 13.4(b).

Misapplication of the Law Requires Reversal

“An appellate court will reverse a sentencing
court's decision” if it finds “a misapplication of the
law.” State v. Porter, 133 Wn.2d 177, 181, 942 P.2d 974
(1997). A trial court abuses its discretion when it
makes “a reasonable decision but applies the wrong
legal standard or bases its ruling on an erroneous view

of the law.” State v. Corona, 164 Wn. App. 76, 78-79,

261 P.3d 680 (2011).



It 1s not uncommon for a trial court to employ an
incorrect standard of law when the law has recently
changed, and the new standard has not been
announced or its application to a different set of facts is
unclear. See State v. Vasquez, __ Wn.3d __, 560 P.3d
853, 858 (2024) (“Since there was significant ambiguity
in the record, with the court seemingly
misunderstanding its discretion, a resentencing is
appropriate, where the proper level of discretion can be
exercised.”); State v. Delbosque, 195 Wash. 2d 106, 120,
456 P.3d 806, 814 (2020) (“In light of these cases, a
remand for resentencing is appropriate so the superior
court may have the benefit of recent, relevant
precedent when resentencing Delbosque.”); State v.
Anderson, 27 Wash. App. 2d 1059 (2023), review
denied, 540 P.3d 783 (2024) (unpublished) (subsequent

decision by this Court clarified legal standard after



sentence imposed—reversed). At bottom, the
resentencing judge guessed wrong—harming White.

LWOP is Not the Presumed Sentence.

A presumptive sentence is a predetermined
sentence for an offender, which judges can modify or
depart from only upon a showing of exceptional or
mitigating circumstances. The resentencing judge here
viewed LWOP as presumptive:

Turning back to the case before this Court, the

defendant has the burden of proving by a

preponderance of the evidence that his crime

reflects transient immaturity as would justify an
exceptional sentence below the sentence of life
without the possibility of parole.

RP 14.

The use of that legal standard, affirmed by the
Court of Appeals, conflicts with Carter, supra.

Carter held that the constitution requires

discretion in every resentencing, severing the

mandatory language in the aggravated murder statute



and replacing it with permissive language. Id. at 219.
Replacing “shall” with “may” permits discretion. Id.
“Thus, the statute would permit LWOP or anything
less than LWOP.” Id. Put another way, “(t)his means
that the sentencing range would be zero to LWOP.” Id.
at 216.

The top end of a range is not the presumptive
sentence. Nor is the bottom end of the range the
presumptive sentence. Instead, any sentence within
that range 1is allowed.

The Court of Appeals does not cite, much less
distinguish Carter to support its holding that LWOP is
the presumptive sentence. Instead, it cites only
(Opinion at 10) a pre-Carter decision which held that
when sentencing a juvenile for a crime other than
aggravated murder, “the provisions of the SRA apply

until a court has determined that youth has been

10



established as a mitigating factor.” State v. Rogers, 17
Wash. App. 2d 466, 476, 487 P.3d 177 (2021). That
statement 1s true, but it differs from the case at bar
because the SRA ranges apply to juveniles and a
departure below the bottom of the range must be
justified. There is no such thing as a departure below 0.
Rogers specifically distinguishes the SRA from 10.95
RCW, noting that no “provision in the SRA [will] cabin
the discretion the sentencing court for the latter
cohort.” Id.

Because the resentencing judge utilized an
incorrect legal standard and because the Court of
Appeals affirmed that error, this Court should grant
review. However, White’s resentencing was infected by

another error.

11



The Trial Court Improperly Placed the Burden of
Proving Mitigation on White.

By requiring White to prove mitigation in order
to justify a departure, the resentencing judge
improperly grafted SRA procedures onto 10.95 RCW—
in direct contradiction with this Court’s jurisprudence.
Carter, at 230 (holding that the SRA is “inapplicable”
to aggravated murder and reversing “an exceptional
sentence” imposing community custody).

The Court of Appeals incorrectly concluded that
White did not bear the burden of proof regarding the
existence of mitigation. Opinion at 10. Despite the fact
that the Court of Appeals concluded that resentencing
judge employed the wrong law, that Court defaulted
entirely on the required analysis of prejudice. That
failure alone merits review. RAP 13.4(b0(1)-(4).

The resentencing judge repeatedly stated that

White bore the burden:

12



Based on the record before this Court, the Court

concludes that the defendant has failed to prove

by a preponderance of the evidence that his crime

reflects the mitigating qualities of youthful

1mpetuosity, immaturity, or a failure to

appreciate the risks and consequences of

his actions.
RP 28. See also RP 19 (“it 1s the Court that determines
from the record before it whether or not the defendant
has met the burden of establishing that his crime
reflects the mitigating qualities of youthful
1mpetuosity, immaturity, or failure to appreciate the
risks and consequences of his action.”); RP 22 (“In
assessing whether a defendant has established by a
preponderance of the evidence that his crimes reflect
transient immaturity, the Court must look at the facts
of the case.”).

These are not stray comments taken out of

context. In fact, there is no place in the judge’s

extensive ruling where the judge stated that he had

13



complete discretion to impose any sentence within the
range, provided he considered the mitigating qualities
of youth and the facts of the case and detailed its
findings.

When a trial court applies an incorrect legal
standard in sentencing, as the resentencing court did
here, “remand for resentencing is the remedy unless
the record clearly indicates the sentencing court would
have imposed the same sentence anyway.” State v.
Parker, 132 Wn.2d 182, 192-93, 937 P.2d 575 (1997).
The record here does not clearly indicate that the
sentencing court would have imposed the same
sentence anyway.

The error was not harmless simply because White
was sentenced to less than LWOP. White was
prejudiced because the resentencing judge’s use of the

inapplicable “exceptional sentence” law required any

14



durational departure to be considered and reviewed as
excessive. State v. Oxborrow, 106 Wash. 2d 525, 536,
723 P.2d 1123, 1129 (1986)(where court departs from
presumptive sentence, departure cannot be
“excessive.”); State v. Gaines, 122 Wash. 2d 502, 514,
859 P.2d 36 (1993) (whether an exceptional sentence 1s
excessive involves considerations about the
comparative length of the standard range sentence and
the exceptional sentence).

In other words, it 1s impossible to say that the
resentencing judge would have imposed the same
sentence if he knew he had unfettered discretion,
rather than the strict standard imposed by the SRA
governing durational departures.

The fact that the resentencing judge properly
credited White’s rehabilitative efforts does not render

harmless either the mistaken presumptive sentence of

15



LWOP, or his conclusion that White had fallen short of
the erroneous preponderance standard of proving the
crime reflected the mitigating qualities of youth.
Because the sentencing court misunderstood its
true scope of discretion and because the record does not
clearly indicate the sentencing court would have
1mposed the same sentence anyway, reversal is
required. State v. Blair, 191 Wn.2d 155, 159, 421 P.3d
937 (2018) (citing State v. Porter, 133 Wn.2d 177, 181,
942 P.2d 974 (1997)). See also State v. Anderson, 27
Wash. App. 2d 1059 (2023), review denied, 540 P.3d
783 (2024) (unpublished)(reversing sentence imposed
where court misunderstood legal test necessary to
1mpose de facto life despite the fact that the sentence

was significantly less than de facto life).

16



C. Rehabilitation is The Critical Sentencing
Factor

On the one hand, the resentencing judge found
that White’s rehabilitative efforts were remarkable: “It
1s undisputed that the defendant has taken steps to
rehabilitate himself in prison. The observation records,
which this Court has reviewed, clearly indicate that
the defendant has been a model prisoner while
incarcerated.” RP 28.

On the other, the judge concluded that White’s
post-incarceration transformation had minimal weight
when weighed against the “heinous” nature of the
crime. RP 32.

In fact, after recognizing White’s efforts to make
positive and lasting personal changes, the sentencing
court concluded that evidence was a double-edged

sword:

17



The second reason worth mentioning is this
shows that the defendant is capable of self-
restraint under structured conditions. The fact
that he has stayed infraction free for 22 years
from the first time he came into prison also
undercuts, while being a very positive thing for
the defendant, in some way may be looked at as
undercutting a claim that he was so impulsive
early on that he couldn't stay out of committing
crimes.

RP 29.

This Court has previously held in the context of
juvenile resentencing that rehabilitation must be the
primary factor. The statement below could easily have
been written about White’s resentencing:

Here, the resentencing court improperly placed

more emphasis on retribution than on mitigation.

The court's focus was clearly backward looking,

disregarding the forward-looking focus required

by our statutes and our case law. Rather than
treating the retributive factors as secondary, the
resentencing court's emphasis on retribution was
stark.

State v. Haag, 198 Wash. 2d 309, 323, 495 P.3d 241

(2021).

18



While not mandating the consideration of post-
incarceration rehabilitation in every case, Carter holds
that when a court chooses to consider that type of
mitigating evidence, it has great weight. The Carter
Court explains:

Our ability to recognize the individual
characteristics of those who enter the legal
system must be one that values the lives of
victims of crimes and the lives of those who took
them. When we are faced with crimes with life-
changing, devastating impacts like these that are
committed by young people, we have unique
opportunities to both punish and change. Not
every person will grow and change in positive
directions, but it is possible; and our system
employs judges to assess those characteristics
that mitigate responsibility but do not excuse it
and to support efforts at accountability and
growth. Carter and Reite have demonstrated a
profound commitment to taking accountability for
the harm they caused, actively growing as
individuals, and empowering others with the
tools to do the same.

Carter, at 16.
In contrast to the instant case where the trial

judge treated rehabilitation as inconsistent with prior

19



neurodevelopmental immaturity, Carter specifically
explained:

Our juvenile jurisprudence recognizes that young
adults may make impulsive decisions and lack
the ability to consider the impacts of those
decisions; further, we have recognized that such
1mpulsivity may give way, over years, to
thoughtful, mature, and accountable adults who,
despite being incarcerated for decades, have
grown into adults capable of comprehending the
1mpact of their actions.

Carter, at 10. The Carter court’s analysis stands at
odds with the sentencing judge’s use of rehabilitation
to discount impulsivity. See also Denno, Deborah, The
Myth of the Double-Edged Sword: An Empirical Study
of Neuroscience Evidence in Criminal Cases, 56 Boston
L. Rev. 493 (2015). Carter continued:
The State argues that postsentencing conduct
and remorse do not reduce a defendant's
culpability at the time of the offense. We reject
the State's argument and hold that the actions a
defendant takes toward self-improvement
postsentencing are relevant at resentencing. Also,

the defendant's later ability to understand and
take responsibility for what they did, and its

20



effects 1s consistent with our understanding of

the features of youth—though youth is

accompanied by immaturity, impetuosity, and
failure to appreciate risks and consequences, it is
also accompanied by heightened capacity for
change.

Id. at 11.

This Court could accept review and reverse even
without consideration of the judge’s emphasis on the
crime. However, a ruling stating that Haag is
applicable to the Monschke-class would be helpful for
those left to be sentenced. Moreover, White 1s entitled
to be resentenced in light of the legal analysis set forth
in Carter.

VI. CONCLUSION

This Court should grant review, reverse, and

remand for resentencing.

21
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FILED
2/10/2025
Court of Appeals
Division |
State of Washington

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

STATE OF WASHINGTON,
No. 85084-9-|
Respondent,
DIVISION ONE
V.
UNPUBLISHED OPINION
BRANDON KENNETH WHITE,

Appellant.

CHUNG, J. — Brandon White committed aggravated murder in the first
degree when he was 19 years old. In 2001, he was convicted and sentenced to
life without parole (LWOP). In 2023, White received a resentencing hearing

based on In re Pers. Restraint of Monschke,' and was sentenced to 39 years of

confinement. White appeals, claiming that the sentencing court erred by
presuming an LWOP sentence and placing the burden on him to prove mitigating
factors by a preponderance of the evidence. He also argues the court placed too
little weight on his evidence of rehabilitative efforts.

Subsequent to White’s resentencing, our Supreme Court held in State v.
Carter? that in a resentencing based on Monschke, the sentencing court has
discretion to impose a sentence of LWOP or anything less than LWOP. In this

case, White’s sentencing court understood its discretion; considered the

1197 Wn.2d 305, 482 P.3d 276 (2021).
23 Wn.3d 198, 219, 548 P.3d 935 (2024).



No. 85084-9-1/2

evidence of mitigating qualities of youth, including whether White’s crime
reflected youthful immaturity, impetuosity, or the inability to appreciate the
consequences and risks, as well as the capacity for, and actual rehabilitation;
considered the individual facts of the case; and explained its reasoning. We
conclude that the court did not abuse its discretion by imposing a 39-year
determinate sentence. We therefore affirm.
BACKGROUND

In December 2001, a jury convicted Brandon White of aggravated murder
in the first degree and made special findings that he committed the crime with a
firearm and a deadly weapon other than a firearm, a knife. White was 19 years
old at the time of the crime. The trial court sentenced him to LWOP. On direct

appeal, this court affirmed his conviction in 2003. State v. White, noted at 117

Wn. App. 1025 (2003), 2003 WL 21387219, at *3.

In 2019, this court denied White’s personal restraint petition (PRP), which
claimed a “constellation of recent federal and state cases that address
sentencing of juveniles and youthful offenders” constituted a significant change in
the law which had rendered the statute under which he was sentenced

unconstitutional. In re Pers. Restraint of White, No. 76988-0-I, slip op. at 4

(Wash. Ct. App. Dec. 2, 2019) (unpublished)
(https://www.courts.wa.gov/opinions/pdf/769880.pdf). Subsequently, White
moved under CrR 7.8 to be resentenced based on Monschke, which held that
sentencing all 18- to 20-year-olds convicted of aggravated murder to mandatory

LWOP under RCW 10.95.030 regardless of individual characteristics violates the
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state constitution because it denies courts discretion to consider the mitigating
qualities of youth. 197 Wn.2d at 326, 329. After initially transferring White's CrR
7.8 motion to this court as a PRP, the trial court granted his motion in February
2023.

At resentencing, the State recommended that the court impose the same
sentence, LWOP. It argued White is “one of those rare and uncommon youthful
offenders that deserves” LWOP. The court asked the State whether, assuming
White’s crime did not reflect youth, the law authorized LWOP as an appropriate
sentence. The State answered, “The Court has absolute unfettered discretion at
this point.” The court followed up, “Even if the crimes did not reflect [youth]?” The
State answered,

| still think the Court has discretion. . .. So | don’t think . . .

assuming . . . there’s nothing about mitigating youthful

characteristics of this crime that the Court finds that you’re

mandated to sentence him to life without [parole]. | just don’t think

that’s the state of the law at this point.

White requested a sentence of 265 months, equivalent to time served, to
be followed by 36 months of community custody. He based his recommendation
on the standard range for murder in the first degree for a person with an offender
score of 0 such as White, which is 240 to 320 months. White asserted that, “Your
Honor has the discretion to . . . sentence [White] however you see fit.”

At his resentencing hearing, White presented reports from two experts: a

forensic psychological evaluation and a response to concerns raised in the

State’s resentencing brief by Dr. Michael Stanfill and a mitigation investigation by
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clinical social worker Tiffany Cunningham. Neither testified; the State stipulated
to the admission of their reports in lieu of their testimony.

Dr. Stanfill opined on White’s risk for future offending based on several
clinical assessments, including the Violence Risk Appraisal Guide, Revised
Version (VRAG-R). He concluded that White’s current risk for future acts of
violence or aggression were in the low range and he was in the low recidivism
risk categorization group. Dr. Stanfill stated that there was significant evidence
White was “developmentally immature at the time of the alleged offense and did
not have the cognitive flexibility or appreciation of reckless behavior that would
typically be seen in a fully functioning and developed adult.” Dr. Stanfill’s report
concluded that “there was significant evidence that Mr. White was immature, a
product of his environment and susceptible to negative social influences at the
time of the 2000 index offense and not necessarily representative of who he was
now or who he will be in the coming years.”

Cunningham'’s report stated that “[t]he impulsivity characterizing Brandon’s
involvement in the offense is consistent with the brain-immaturity of a 19-year-
old” and his “participation in the offense represented impulsive conduct on his
part, even though some superficial ‘planning’ may have been involved and the
sequence leading up to the offense extended over a number of hours.”
Cunningham opined that neurodevelopmental factors and psychosocial factors,
including fetal drug and alcohol exposure, White’s own substance abuse, and
parental abandonment and abuse, further reduced his functional maturity at age

19 relative to the typical 19-year-old, and his developmental history reflected only
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limited protective factors or “developmental assets” that would have reduced his
risk as a youth of delinquency and serious violence. Cunningham noted that
while incarcerated, White exhibited “significant gains in psychosocial maturity
and sustained rehabilitation,” and he now had a more stable, sober, and
prosocial family network than in his teen years. Cunningham summarized,
“‘White’s conduct at the time of the offense is not predictive of his risk of offending
as a middle-aged adult. The age-related growth in Mr. White’s psychosocial
maturity, and associated capacity to desist from misconduct, is evident in his
incarceration adjustment consistently over the years.”

White also presented evidence of his rehabilitation while in prison. He
earned his general equivalency diploma, took horticulture courses, learned
employable trade skills, demonstrated a work ethic that Department of
Corrections staff praised, took a leadership role in an incarcerated youth
program, proved himself trustworthy in prison jobs, and became a role model for
other inmates. He did not incur a single infraction during 22 years in prison. His
wife Danielle testified that he is an “amazing dad” to their three-year-old
daughter. Former inmates and a former corrections officer who knew White
inside prison testified on his behalf at his resentencing, as did family members
and White himself. Three of the victim’s brothers and a sister also testified at the
hearing.

The court sentenced White to 39 years, or 468 months, of total
confinement and 36 months of community custody. The court’s order states that

the sentence of 468 months included 84 months for weapons enhancements and
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that “both weapon enhancements,” 60 months for the firearm and 24 months for
the knife used in the crime, are “to run concurrently.”

White timely appealed.?

DISCUSSION

White raises several issues on appeal. First, he argues the sentencing
court erred by treating LWOP as the presumptive sentence and placing the
burden on White to prove mitigating factors by a preponderance of the evidence.
He also claims the court erred by placing “too much focus on retribution and not
enough on rehabilitation.” Finally, he argues that the sentencing court erred by
failing to conduct an evidentiary hearing to resolve a material disputed fact. The
State contends that the sentencing court properly exercised its discretion at
resentencing, including placing the burden of proof on defendant to prove
mitigating factors of youth and properly considering evidence of rehabilitation.

The Washington Supreme Court has held that “children under the age of
18 are different” and “that young adults are different as well, based on well-
established neurological science, sociological analysis, and legal principles.”
Carter, 3 Wn.3d at 211. As a result, sentencing children to mandatory LWOP

violates the federal and state constitutions. Miller v. Alabama, 567 U.S. 460, 465

132 S. Ct. 2455, 183 L. Ed. 2d 407 (2012) (sentencing children to mandatory

LWOP is unconstitutional); State v. Bassett, 192 Wn.2d 67, 72, 73, 428 P.3d 343

(2018) (sentencing children to LWOP categorically violates article 1, section 14).

3 The State initially filed a cross-appeal. At this court’s request, the parties submitted
supplemental briefs regarding the impact of Carter, 3 Wn.3d 198. In addition, the State filed a
motion to withdraw its cross-appeal based on Carter. We hereby grant the motion.
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And in Monschke, our Supreme Court held that sentencing all 18- to 20-year-olds
convicted of aggravated murder to mandatory LWOP under RCW 10.95.030
violates article |, section 14 of our state constitution because it denies courts
discretion to consider the mitigating qualities of youth. 197 Wn.2d at 326, 329.
Therefore, when sentencing a young adult offender convicted of
aggravated murder in the first degree, the sentencing court “ ‘must consider [the]
mitigating qualities of youth at sentencing and must have discretion to impose

any sentence below’ the otherwise applicable range.” Carter, 3 Wn.3d at 211

(quoting State v. Houston-Sconiers, 188 Wn.2d 1, 21, 391 P.3d 409 (2017)).

“The mitigating qualities of youth recognized in Miller and Houston-Sconiers are

the defendant’s * “immaturity, impetuosity, and failure to appreciate risks and

consequences,” ’ as well as ‘the nature of the juvenile’s surrounding environment

LN

and family circumstances,’ * “the way familial and peer pressures may have

affected” ’ them, and ‘any factors suggesting that the child might be successfully

rehabilitated.” ” Carter, 3 Wn.3d at 220 (quoting Houston-Sconiers, 188 Wn.2d at

23 (quoting Miller, 567 U.S. at 477)) (applying factors to young adults aged 18 to
20 entitled to resentencing under Monschke).

“In addition to the mitigating qualities of youth, sentencing courts must
also consider the facts of the particular case.” Carter, 3 Wn.3d at 212 (citing

State v. Haag, 198 Wn.2d 309, 323-24, 495 P.3d 241 (2021)). “[Y]outh is not a

per se mitigating factor . . . . Instead, a juvenile offender must show that their
immaturity, impetuosity, or failure to appreciate risks and consequences—

characteristics of youth that suggest a juvenile offender may be less culpable
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than an adult offender—contributed to the commission of their crime.” State v.
Anderson, 200 Wn.2d 266, 285, 516 P.3d 1213 (2022). The court “must
thoroughly explain its reasoning for imposing such a sentence, specifically
considering the differences between youth and adults and how those differences
apply to the case.” Carter, 3 Wn.3d at 211.

We will not reverse a sentencing court’s decision unless we find a clear
abuse of discretion or misapplication of the law. Id. at 212. A trial court abuses its
discretion when its decision is manifestly unreasonable or based upon untenable
grounds. Haag, 198 Wn.2d at 317. Untenable grounds consist of factual findings
that are unsupported by the record. Carter, 3 Wn.3d at 212. “We review factual
findings for substantial evidence, which ‘exists where there is a sufficient quantity
of evidence in the record to persuade a fair-minded, rational person of the truth of
the finding.” ” Id. (internal quotation marks omitted) (quoting Haag, 198 Wn.2d at
317).

A. Court’'s Discretion

White argues that the sentencing court improperly viewed LWOP as the
presumptive sentence and improperly placed the burden on White to
demonstrate the mitigating qualities of youth. The State disagrees, contending
that the sentencing court had discretion to impose a long sentence, provided it
considered the mitigating qualities of youth and the facts of the case and detailed
its findings. We agree with the State.

RCW 10.95.030(1) requires that “any person convicted of the crime of

aggravated first degree murder shall be sentenced to life imprisonment without
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possibility of release or parole.” But “mandatory LWOP under RCW 10.95.030 [is]
unconstitutional as applied to a subset of 18- to 20-year-old defendants . . . .”
Carter, 3 Wn.3d at 219 (citing Monschke, 197 Wn.2d at 310-12, 327). For this
subset of youthful offenders sentenced under Monschke, the statute’s mandatory
language must be replaced with permissive language, so it permits LWOP or
anything less than LWOP. Carter, 3 Wn.3d at 219.4 Therefore, the court may
sentence a defendant to a determinate sentence because the individualized,
discretionary sentencing is consistent with Monschke. Id.

As the Washington Supreme Court explained, “RCW 10.95.030 made
LWOP mandatory and not discretionary, so the statute was unconstitutional in
that respect, but not unconstitutional in its entirety.” Carter, 3 Wn.3d at 219 (citing
Monschke, 197 Wn.2d at 325 (“statute’s rigid cutoff at age 18 combined with its
mandatory language creates an unacceptable risk that youthful defendants
without fully developed brains will receive a cruel LWOP sentence”)). Under the
doctrine of severability, a court can “modiffy] the existing statute in the manner
required by article |, section 14 of the Washington Constitution prohibiting cruel
punishment . . . by severing the unconstitutional ‘mandatory’ language and
leaving the rest intact.” Carter, 3 Wn.3d at 218. Such modification is required only

if, as applied, the statute would be unconstitutional. As the court noted in

4 The maijority opinion in Carter acknowledges that “it may seem peculiar that the
minimum for people 18 to 20 years old is zero years.” 3 Wn.3d at 216. And the concurring opinion
in Carter states that “it matters that the legislature set forth the minimum sentence a child may
receive for aggravated first degree murder: 25 years.” Id. at 232 (Gonzalez, C.J., concurring)
(citing RCW 10.95.030(2), the Miller-fix provision that applies to juveniles). As this statute is
unchallenged and presumptively constitutional, “[i]t would be an abuse of discretion for a judge to
sentence an 18-, 19-, or 20-year-old to a sentence that is less than what a judge is required to
impose on a 14-year-old for aggravated first degree murder.” Id.
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Monschke, rather than impose a categorical bar, Miller “ ‘mandate[d] only that a
sentencer follow a certain process—considering an offender’s youth and
attendant characteristics—before imposing a particular penalty.” ” Monschke, 197
Whn.2d at 327 (quoting Miller, 567 U.S. at 483). Until and unless a court has
determined that youth has been established as a mitigating factor, the provisions
of the applicable sentencing statute—here, RCW 10.95.030(1)—apply. Cf.
Rogers, 17 Wn. App. 2d at 475 (reviewing sentence for juvenile defendant
convicted of murder in the first degree, holding that “the provisions of the SRA
apply until a court has determined that youth has been established as a
mitigating factor”).

The applicable sentencing statute, RCW 10.95.030, does not assign a
burden of proof to demonstrate the mitigating qualities of youth, as it
contemplates only mandatory LWOP. And the Sentencing Reform Act, RCW
9.94A.535, which places the burden of proof on a defendant to prove mitigating

circumstances, does not apply to sentences imposed under RCW 10.95.030 for

aggravated murder in the first degree.® See State v. Rogers, 17 Wn. App. 2d
466, 478 n.9, 487 P.3d 177 (2021) (neither the SRA nor any other statute

“assigns the burden of proof of demonstrating that youth was a mitigating factor

5 In this case, the court’s written order used a standard form applicable for SRA
sentences, and the court checked the boxes for “exceptional sentence” and “below standard
range.” The court also referred to the SRA standard for an exceptional downward sentence in its
oral ruling, stating that “the defendant has the burden of proving by a preponderance of the
evidence that his crime reflects transient immaturity as would justify an exceptional sentence
below the sentence of life without the possibility of parole.” Although the SRA did not apply to
White’s sentence, any error in referencing it was harmless. As discussed below in section B, the
record amply demonstrates the court understood its discretion; determined that White’s “crime did
not reflect youthful immaturity, impetuosity, or the inability to appreciate the consequences and
risks,” but that there was strong evidence of rehabilitation; and explained its reasoning for
imposing a 39-year determinate sentence.

10
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at sentencing” 18- to 20-year-olds convicted of aggravated murder in the first

degree). Similarly, the Washington Supreme Court has noted that the “Miller-fix”
provision of the same statute,® which addresses sentencing of juveniles who are
tried as adults for aggravated first degree murder, does not allocate a burden of

proof, and “decline[d] to write one in.” State v. Delbosque, 195 Wn.2d 106, 124,

456 P.3d 806 (2020). We follow the reasoning in Delbosque and decline to add
language assigning a burden of proof when none exists in the statute.”

B. Court’'s Sentencing Decision

We next review the sentencing court’s decision to impose a 39-year
sentence for White’s conviction for first degree aggravated murder. White claims
that the sentencing court improperly placed “too much focus on retribution and
not enough on rehabilitation.” The State contends that the court did not abuse its
discretion and gave the evidence of rehabilitation the appropriate weight. We
agree with the State.

Again, we review the court’s sentencing decision for an abuse of
discretion. Carter, 3 Wn. 3d at 212. In a Monschke resentencing, “the trial court
must consider whether each defendant was subject to the mitigating qualities of
youth.” Monschke, 197 Wn.2d at 329. The mitigating qualities of youth are “the

defendant’s ‘ “immaturity, impetuosity, and failure to appreciate risks and

6 The current version of this provision is codified at RCW 10.95.030(2).

7 Discussing Delbosque, the court in Rogers suggested in dicta that the burden of proof
lies with the defendant. 17 Wn. App. 2d at 478 n.9 (“[l]f it were the State’s burden to prove that
youth was not a mitigating factor before a life without parole sentence could be imposed, the
Sixth Amendment would require that a jury make such a finding.”). While this reasoning in Rogers
is compelling, we need not reach this issue to resolve this case. The Carter court reviewed
Carter’s and Reite’s sentences for an abuse of discretion without explicitly assigning either party
the burden of proof. 3 Wn.3d at 212. We similarly resolve this case by applying the same
standard of review.

11
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consequences, ” ' as well as ‘the nature of the juvenile’s surrounding

environment and family circumstances,’ * “the way familial and peer pressures

may have affected” ’ them, and ‘any factors suggesting that the child might be

successfully rehabilitated.” ” Carter, 3 Wn.3d at 220 (quoting Houston-Sconiers,

188 Wn.2d at 23 (quoting Miller, 567 U.S. at 477)). Youth is not a per se
mitigating factor, but rather, “a juvenile offender must show that their immaturity,
impetuosity, or failure to appreciate risks and consequences—characteristics of
youth that suggest a juvenile offender may be less culpable than an adult
offender—contributed to the commission of their crime.” Anderson, 200 Wn.2d at
285.

“‘When reviewing evidence regarding the mitigating characteristics of
youthfulness, sentencing courts must ‘meaningfully consider how juveniles are
different from adults, how those differences apply to the facts of the case, and
whether those facts present the uncommon situation where’ the juvenile offender

is just as culpable as an adult offender.” Id. at 285 (quoting State v. Ramos, 187

Wn.2d 420, 434-35, 387 P.3d 650 (2017)). “While sentencing courts must focus
on these mitigating qualities of youth, they must also consider the facts of the
particular case, including those that counsel in favor of punishment.” Anderson,
200 Wn.2d at 286.

Moreover, at a resentencing hearing for a juvenile or youthful offender,
mitigation evidence can also include the measure of rehabilitation that has
occurred since a youth was originally sentenced. Haag, 198 Wn.2d at 321.

“Courts must ‘consider the capacity for rehabilitation when making an initial

12
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sentencing decision’ involving LWOP, but ‘evidence of actual “demonstrated
maturity and rehabilitation” is generally considered later,” when determining
whether a defendant ‘who is up for parole should be given early release.’”
Carter, 3 Wn.3d at 221 (quoting Ramos, 187 Wn.2d at 449) (quoting Miller, 567
U.S. at 477-79)). Thus, whether to consider such evidence of rehabilitation “is a
question we leave to the discretion of the trial court in each case.” Ramos, 187

Wn.2d at 449, quoted in Carter, 3 Wn.3d at 221.

Finally, “ ‘[tihe sentencing court must thoroughly explain its reasoning,

specifically considering the differences between juveniles and adults identified by

the Miller Court and how those differences apply to the case presented.” ” Haag,

198 Wn.2d at 321 (quoting Ramos, 187 Wn.2d at 444).

As White notes, when a sentencing court places more emphasis on
retribution than on mitigation—in other words, when the court’s focus is
backward-looking rather than forward-looking—it can constitute reversible error.
See Haag, 198 Wn.2d at 325. For example, in Haag, the court imposed a 46-
year minimum and maximum LWOP sentence upon resentencing Haag, who had
been 17 when he committed aggravated murder in the first degree. 198 Wn.2d at
316. At his resentencing hearing, Haag presented two expert withesses, who
testified that he was at a low risk of reoffending both at the time of the offense
and currently, as well as numerous witnesses who testified to his rehabilitation.
Id. at 314. The State did not rebut Haag’s evidence and offered only victim

impact testimony. Id. at 315. Yet the “court’'s emphasis on retribution was stark,

and it noted that retribution matters, stating, “Under the retributive theory,

13
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severity of the punishment is calculated by the gravity of the wrong committed.
Id. at 323. By contrast, when it considered youth, it primarily focused on the
victim’s youth and discussed Haag’s youth only in “cursory” fashion. Id. at 323-
24. Our Supreme Court held that “in the face of the substantial and
uncontroverted mitigating evidence,” the court had impermissibly favored
retributive factors over mitigation factors. Id. at 325.

Here, unlike the court in Haag, White’s sentencing court understood and
properly exercised its discretion. First, the sentencing court explained the
applicable law in detail, beginning by reviewing federal and Washington State law
regarding sentencing juveniles and young adults for aggravated first degree

murder. The court traced the “two strands” of reasoning from Roper v. Simmons,

543 U.S. 551, 125 S. Ct. 1183, 161 L. Ed. 2d 1 (2005), and Graham v. Florida,

560 U.S. 48, 130 S. Ct. 2011, 176 L. Ed. 2d 825 (2010)—"children are different”
and “individualized sentencing”—that led to the U.S. Supreme Court’s decision in
Miller. The court reviewed the application of Miller in Washington State: Houston-
Sconiers, which affords courts complete discretion to individually consider youth

when sentencing juveniles; Bassett, which categorically bars juvenile LWOP

sentences under article |, section 14 of Washington’s constitution; and the
extension of Miller’s protections to young adults in Monschke. The court noted

that evidence of rehabilitation must be considered under Haag and Anderson.

Then, the court discussed the evidence presented at the sentencing
hearing. First, the court “found that the crime did not reflect youthful immaturity,

impetuosity, or the inability to appreciate the consequences and risks associated

14
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with his action.” It found that neither expert’s report addressed the specific facts
of White’s crime. Second, it found White’s crime was not impetuous because
“[tIhe evidence before the jury was that this was a planned-out event,” especially
because White obtained the firearm and the knife used in the crime in advance
and wore a suit as a ruse to gain entry. Third, White’s crime did not reflect
youthful immaturity because the evidence showed White planned and committed
the murder alone, not under the influence of peer pressure. Fourth, the court
found that White did not fail to appreciate the risks and consequences of his
actions. Instead, the evidence showed he killed Gail Jubie to prevent her from
becoming a witness. Additionally, the evidence showed White appreciated the
consequences of his crime because he understood the penalties he faced; when
he was interviewed by police, he demonstrated maturity and understanding of the
consequences by explaining the differences between burglary and robbery, as
well as between burglary and attempted burglary. He told the detectives he had
given them “reasonable doubt” to prove he was not at the crime and would beat
the charge, which the court found “reflect[ed] a level of maturity and
understanding of the criminal justice process and the burden of proof at trial.”
The court also considered White’s rehabilitation in the years that he has
been incarcerated. The evidence showed White was a “model prisoner” who
never had “any infractions in 22 years of incarceration.” The court also said,
however, that the same evidence “undercuts, while being a very positive thing for
the defendant, in some way may be looked at as undercutting a claim that he

was so impulsive early on that he couldn’t stay out of committing crimes.”

15
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Nevertheless, the court noted White stayed out of crimes while in a structured
setting, which was “remarkable because it shows that the defendant has the
potential of rehabilitation and can be rehabilitated.”

The court noted that “Haag instructs this Court to place more emphasis on
the mitigating factors, even as the heinous nature of the crime counsels towards
punishment.” The court then described the “strong supportive voices” at the
resentencing hearing from six former inmates who spoke about White’s positive
influence; a former corrections officer who described White as a “model prisoner”
and opined he could be rehabilitated; and a chaplain. The court noted that the
State did not challenge White’s infraction-free record and other supportive
observations. Moreover, Dr. Stanfill opined that the defendant scored a low risk
of reoffending.

Therefore, the court concluded, the evidence “support[s] an argument that
the defendant is not so fixed that he is incapable of rehabilitation such that he
should be sentenced to die in prison.” While the court was concerned that White
“only recently took responsibility for his actions in the death of Ms. Jubie,” the
court could not agree with the State that White could not be rehabilitated: “To do
so would be to disregard the undisputed evidence before the Court that instructs
this Court that the defendant can be rehabilitated.” The court also noted that
White came from a dysfunctional background, and while not itself controlling, it
was one of the factors that the court considered.

The court rejected the State’s recommended sentence of LWOP but also

determined that the defendant’s request for “time served at 22 years would

16
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disregard the heinous nature of the crime” and the fact that the crime did not
reflect youthful immaturity, impetuosity, or the inability to appreciate the
consequences and risks associated with his action. Overall, the court noted
“‘punishment must promote respect for the law by providing punishment that is
just,” but concluded neither White’s proposed 22-year sentence nor the State’s
proposed LWOP sentence, which would have ignored the evidence of
rehabilitation, would accomplish this goal. Having weighed the evidence of the
mitigating factors of youth, the court sentenced White to 39 years.

White argues the resentencing court gave his rehabilitation evidence only
‘minimal legal weight,” and then used it as “a double-edged sword” against him.
He points to the court’s statements about the “heinous nature of the crime” and
that “punishment must promote respect for the law,” as well as its reference to
the “tragedy of great — of immense proportions” for the families involved. But the
court explicitly stated its understanding that when sentencing a youthful offender,
Haag requires the court to place more emphasis on mitigating factors. And Haag
does not require the court to completely disregard retribution or ignore victim
impact statements. The court’s explanation of the evidence here is nothing like
the court’s description in Haag, which emphasized graphic details and the harm
to the victim, while acknowledging the multiple withesses’ mitigating evidence
only briefly.

Instead, the court’s analysis of rehabilitation in the present case is similar
to the court’s analysis of mitigating evidence for defendant Reite, discussed in

Carter. As with White, in Reite’s case, the court found strong evidence of

17
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rehabilitation and stated that it “demonstrates her diminished culpability and her
great capacity for change.” Carter, 3 Wn.3d at 224. Nevertheless, both in this
case and Reite’s case, the sentencing courts found that the defendant’s crimes
did not reflect the mitigating qualities of youth. In Reite’s case, the court “was not
completely persuaded that youthful characteristics were a substantial factor in
Reite’s crimes,” shooting and killing both her mother and her mother’s partner. Id.
at 204, 208. Reite’s crimes were not impetuous, the court found, because “[they]
related to planned financial crime against her mother.” Id. at 209. Further, Reite’s
home life was nurturing. Id. No peer pressure influenced her and her youth did
not impact her legal defenses. Id. Also, the court “noted Reite’s rehabilitation,”
that she had “ ‘persevered’ in her efforts at self-improvement ‘despite it being
hopeless, or seeming so.” ” Id. (quoting the record). Reite took responsibility for
“being unimpacted by the enormity of her actions at the time of the crime . . . and
realized the pain she caused to everyone who loved her mother and her mother’s
partner.” Id. at 223. The court affrmed Reite’s sentence of two consecutive 280-
month sentences (a little more than 46 years), reasoning that Reite’s “is a rare
case where a sentence of this length is appropriate because the detailed findings
by the superior court comported with the requirements of individualized
consideration of the mitigating qualities of youth.” Id. at 224.

Here, the record shows the sentencing court fully considered White’s
proffered evidence of mitigating qualities of youth, including evidence of

rehabilitation, as Monschke and other controlling authority require. Substantial

evidence supports the court’s detailed findings that comported with the
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requirements of individualized discretion and consideration of the mitigating
qualities of youth.8 The court did not abuse its discretion in sentencing White to
39 years of confinement. Though it is a long sentence, it is not an
unconstitutional de facto LWOP sentence because substantial evidence supports

the trial court’s conclusion that White’s crime did not reflect the hallmarks of

youth. See Anderson, 200 Wn.2d at 280 (clarifying Haag and affirming 61-year
sentence when substantial evidence supported court’s conclusion that
defendant’s crimes did not reflect youthful characteristics).

We affirm.

WE CONCUR:

4,&&@/\/-\ 7. %‘uwvwfj :)//

8 White also argues on appeal that the sentencing court erred by failing to conduct an
evidentiary hearing to resolve a material disputed fact. He notes that at trial he admitted he was
present during Jubie’s murder but claimed another person shot her, slit her throat, and stabbed
her. He claims that “the jury’s guilty verdict did not necessarily resolve that factual dispute in the
State’s favor,” and the factual claim that White acted alone “loomed large and figured
prominently” in both parties’ presentations, as well as in the sentencing decision. But as the State
notes, White’'s sentencing memorandum does not mention the alleged other person, and White’s
reply to the State’s sentencing brief states, “Defense is not here to relitigate the facts. Everyone,
including Brandon, agrees that Brandon was responsible for the death of Gail Jubie.” He also
addressed the court and stated, “I am guilty of the murder of Gail Jubie.” In response to the
State’s argument that White did not object and, thus, did not preserve the issue for appeal, White
claims it was the State’s obligation to object and identify the factual dispute. We agree with the
State that White cannot now on appeal raise this issue, when he not only did not raise the issue
below, but explicitly agreed with the State that he was responsible for the murder. See RAP
2.5(a).
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